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Mr, Adolard fh, Cote, Commissioner 
Denertnont of Labor 

Stats House 

Concord, New Hampshire 


Dear Mr, Cota: 7 


This will acknowledge your letter of October 
23, 1953, in which you requozt an opinion as to whether a policy of Worke 
mon*s Compansation Insurance issued to ths prime contractor on a project 
would cover employees of a subcontractor, | 


We answor in the negative. Under the torms 
of our Workmen's Componsation Act (RSA 281) there can be no recovery for 
en injury eustained during the course of ecploynent unless the relationq 
ship of enployee-enployer existed between the injured workmen and the 
person against whon he makes olain for comensation, The letting of a 
subcontract by a prine contractor does not in and of itself rive rise to 
an cmployoe-onplover relationship betwoen subcontractor's employees and 
the primo contractor, Generally speaking such workmen romain thse employees - 
of tho subcontractor and are entitled to recover compensation, if at all, 
only esainst hin, . 


This case was fully considered in the case 
of ronach ve Conmony, 86 Nl. 104, In thet care a man named Manoch was 
employca by his fathor and tho father entered into an arreement with the 
defendant wheroby the father loaned a truck and his son as the driver to 
the dofendant at an erreed hourly rate. The son was killed in an accident 

. arising ont of his enployment and a petition for compensation was broupht 
on behalf of his beneficiaries against the defendant. The court found 
that at the time of tho accident resulting in Manoch's death he was pere 
forring duties of such nature that he was under the tyrection and control 
of his raneral enployor, his father, and was not directly engaged in the 
defendant's work, Consoqusntly, 4t was held that sinco at the tine of the 
accident he was in the employee of the subcontrantor he could not recover 
compensation from the general contractor, tho dofemant, The following — 
quotations from the opinion of the court in that case clearly indicate the 
basis of the decision: 7 3 i 
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‘mis is a proceoding to recover componsation 
under chapter 178 of the Public Laws. By the terms 
of that agtatute recovery of compensation thereunder 
4s limited to exployees of the defendants « ° °” 


UTt 4s evidont that the accident resulted 
directly and solely from the operation of the 
docedont's truck. There was either & defective 
brake or a good oreke insufficiently sat. Unless 
the decedent was the defendant's servant ao to 
these dotails of his work there can be no re- 
covery here Much stress has ‘been Laid upon the 
fact that as to manner ani place of Loading, etCes 
tho defondant was 4n control, The flaw in the — 
argunent lies in its failure to recognize that the 
docedent occupied dual rolations in what he did. 

He was the defendant's sorvant only as far as the 
right to control his actions was surrendered to the 
derendant. As to aotions where the defendant did 
not hava the right of control he renainod his fathor's 
- servant. ee a" ee ; 
. | NN 

Wadditional assurance that the foregoing con- 
clusion is a correct statonent of the legislative in- 
tont 13 found in the history of the statute. The only 

| precedent available ywhon the act was passed in 1911 
was tno baglish statute. ‘Guay Ve Companies 83 Kell, 3920 
That statute contained a detailed provision for compone- 
sation liability to the sorvants of an 4ndependent 
contractor. 6 awe VII, Ce 53, Be le Vhilo a similor 
provision wis snsorted 4n the tassechusttts ect atopted 
the same year (Contralio's Cast. 232 Mass. 456), there 
4s nothing of the kind to bo found 4n our statute. 
‘Thore was an evident purpose not to extend liability 
beyond the rolation of master ani servant, ad that 
relation had theretofore beon defined ‘and was thon 
understood. e°@ | a 


| | 
| Ae indicated by the opinion in the 

Hanoch case, an employze of & subcontractor gould becoma tho enployee of 
the prims contractor for a linited tine or purpose if ho wore loancd to 
the prine contractor under puch circumstances tht tho prime contractor 
had the right to exerciua direction and control over hin 4n the porform 
ance of his duties. Of course clroumstances will vary from case to case 
but if the facts are such in & given case that 4t is found that tho sub 
contractor's employee had in fect boon loaned to the pramo gontractor 
who had the right to oxerciso genoral supervision over him he would then in ; 
fact become an employee of the prime contractor, af only for & Limited time 
or purpose, and if he then sustained an injury during the sourse of such 
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employmont he could recover conpensation fron the prine contractor, 


Sincerely yours, 


John J, Zimmerman 
Assistant Attorney General 
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